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1. IDENTITY OF PETITIONER
Petitioner Jane Roe is a qualifying patient authorized under
Washington law to use medical marijuana to treat her incapacitating
migraine headaches.
IL. COURT OF APPEALS DECISION

Jane Roe v. TeleTech Customer Care Mgt., --- Wn. App, ~--, -—-

P.3d --- (No. 38531-7 Div. II Sep. 15, 2009) (Appendix A hereto).
1II.  ISSUES FOR REVIEW

1. Whether Initiative 692, the Washington Medical Use of
Marijuana Act (“MUMA”), codified at RCW 69.51A, prohibits an
employer from discharging or refusing to hire an employee solely because
of her physician-authorized, at-home use of medical marijuana in
accordance with the Act?

2. Whether Washington public policy prohibits an employer
from discharging an employee solely because of her physician-authorized,
at home use of medical marijuana in accordance with the MUMA?

IV. STATEMENT OF THE CASE

A, Washington’s Medical Use of Marijuana Act.

On November 3, 1998, Washington voters approved Initiative 692
(CP 184-186, attached as Appendix B hereto), the Washington Medical

Use of Marijuana Act (“MUMA?™), by an “overwhelming vote.” State v.



Tracy, 158 Wn.2d 683, 692, 147 P.3d 559 (2006) (J. Johnson, Madsen,
and Sanders, JJ., dissenting). Timothy Killian was the co-drafter and the
campaign manager of the Initiative. Declaration of Timothy Killian (Nov.
12, 2007) (“Killian Dec.”) at 4 1; Clerk’s Papers (“CP”) 291,

MUMA contains this preamble:

The People of Washington state find that some patients

with terminal or debilitating illnesses, under their

physician’s care, may benefit from the medical use of

marijuana. . . . The People find that humanitarian

compassion necessitates that the decision to authorize the

medical use of marijuana by patients with terminal or

debilitating illnesses is a personal, individual decision,

based upon their physician’s professional medical judgment

and discretion.
See MUMA section 1, Appendix B hereto at p.1, codified at RCW
69.51A.005 (2006)." MUMA also provides: “Any person meeting the
requirements appropriate to his or her status under this Chapter shall be
considered to have engaged in activities permitted by this chapter and
shall not be penalized in any manner, or denied any right or privilege, for
such actions.” MUMA section 5, Appendix B at 2, codified at RCW
69.51A.040(1). Employment is one of the “privileges” that Initiative 692

was intended to protect qualified patients and primary caregivers from

losing. See Killian Dec. at § 7, CP 292.

'"The Legislature clarified MUMA in 2007. See infra pp.3-4. Except
where otherwise indicated, references will be to the version of the Act in
effect at the time of Ms. Roe’s termination in late 2000.



MUMA balances the rights of qualifying patients to use medical
marijuana in accordance with the Act with the legitimate interest of
employers, schools, and other entities in prohibiting the on-site use of
medical marijuana. /d. at § 8. To achieve this balance, MUMA slates:
“[N]othing in this chapter requires any accommodation of any medical use
of marijuana in any place of employment, in any school bus or on any
school grounds, or in any youth center.” MUMA section 8, Appendix B at
3, codified at RCW 69.51A.060(4). By providing that employers were not
required to accommodate the use of medical marijuana in any place of
employment, MUMA was intended to require employers to accommodate
an employee’s medical use of marijuana outside of the workplace, as long

as that use complies with the Act. Killian Dec. at § 10, CP 293.

In the years following the enactment and codification of Initiative
692, the Legislature came to realize that RCW 69.51A.060(4) could be
misread to excuse employers from having to accommodate an employee’s
off-site use of medical marijuana as well as her on-site use. /fd. at § 12
On May 8, 2007, the Governor signed Senate Bill 6032, “An Act Relating
to the Medical Use of Marijuana.” Engrossed Substitute Senate Bill 6032,
CP 240 (attached as Appendix C). The stated intent of the Bill was “to
clarify the law on medical marijuana so that the lawful use of this

substance is not impaired” and to ensure that “qualifying patients may



fully participate in the medical use of marijuana.” Jd. at p. 2. The
amendment was also “intended to provide clarification” to “all participants

in the judicial system.” Jd.

The 2007 amendments clarified RCW 69.51A.060(4) by adding
the following italicized language: “Nothing in this chapter requires any
accommodation of any on-site use of marijuana in any place of
employment, in any school bus, or on any school grounds, or in any youth
center, in any correctional facility, or smoking of marijuana in any public
place. . . Id (Appendix C at p.7.) The phrase “on-site” was added to
eliminate any possibility that the limitation on the duty to accommodate
the medical use of marijuana in RCW 69.51A.060(4) would be
misinterpreted to allow restriction of a patient’s off-site use of medical
marijuana. See Killian Dec. at 4 13, CP 293.

B. Ms. Roe’s Employment with TeleTech.

For many years, Petitioner Jane Roe suffered from debilitating
migraine headaches. Declaration of Jane Roe (November 14, 2007) (“Roe
Dec.”) at § 4, CP 261. Her symptoms included chronic pain, nausea,
blurred vision, and sensitivity to light. /d. at § 5. To treat the migraines,
Ms. Roe and her doctors experimented with numerous traditional
medicines for more than a year before she was authorized to use medical

marijuana. /d. at 4 6; CP 314-318.



On June 26, 2006, Dr. Thomas Orvald provided Ms. Roe with
“Documentation of Medical Authorization to Possess Marijuana for
Medical Purposes in Washington State.” Roe Dec. at § 10, CP 261; CP
269. In accordance with RCW 69.51A.010, Dr, Orvald stated that he was
a physician licensed in the State of Washington and that he was treating
Ms. Roe for a debilitating condition. CP 269. Dr. Orvald stated that he
had advised Ms. Roe of the potential risks and benefits of medical
marijuana and assessed her medical history and medical condition. /d. He
concluded that the potential benefits of the medical use of marijuana
would likely outweigh the health risks for Ms. Roe. Id. Ms. Roe was a
Washington resident at the time she received this authorization and the
diagnosis of having a debilitating medical condition. Roe Dec. at § 10, CP
262.

After receiving her medical marijuana authorization from Dr.
Orvald, Ms. Roe used medical marijuana in full compliance with MUMA.
Id. at 9§ 11. Medical marijuana was far more effective than any other
treatment Ms. Roe had tried for her migraines. [d. Her migraine
headaches largely disappeared. Id. She used marijuana in such small
doses that it had no side effects. Id. at 4§ 12. It did not negatively affect
her ability to work or take care of her children. Jd. Ms. Roe never used

marijuana in front of her children. Jd. Taking a small amount of medical



marijuana at night, in her own home, enabled Ms. Roe to be employed.

Id.

On October 3, 2006, Respondent TeleTech Customer Care
Management (Colorado), LLC (“TeleTech”) hired Ms. Roe as a customer
service consultant. Jd. at § 13; CP 271-72. Customer service consultant is
a non-safety sensitive position. /d. at 9 13; CP 262. The position’s duties
were to answer incoming calls and e-mails promptly; provide concise
quality customer service in a professional and courteous manner; and
interact with fellow team members. CP 248. The qualifications Ms. Roe
demonstrated to be hired included “manual dexterity and motor
coordination ability” and “cye coordination ability.” Jd.

Ms. Roe received a copy of TeleTech’s substance abuse policy for
applicants on October 3. Roe Dec. at § 14, CP 262; CP 274-77. When
Ms. Roe learned that she would have to take a drug test, she informed
TeleTech that she used medical marijuana at home and that she had a
medical authorization to do so. Roe Dec. at 4 15, CP 262. Ms. Roe
offered to provide TeleTech with a copy of her medical marijuana
authorization, but TeleTech declined her offer. J/d. Ms. Roe took the drug

test on October 5. /d. atj 16.

Ms. Roe started work at TeleTech on October 10. Id. at § 17. That

same day she received a copy of TeleTech’s substance abuse policies for



employees. Id. at § 18; CP 279-87. Her drug test results also came back
on October 10. Not surprisingly, she tested positive. Roe Dec. at 4 19, CP
263; CP 288. The positive result was caused by her at-home use of
medical marijuana in accordance with her medical authorization. Roe

Dec. at 4 19, CP 263.

Ms. Roe’s drug test had been administered by ChoicePoint
Workplace Solutions. CP 288. ChoicePoint accepts medical marijuana as
an explanation for a positive drug test when the employee resides in a state
where medical marijuana is legal, the employee has documentation from
her physician supporting the medical use of marijuana, and the employer
has a policy of accepting medical marijuana. CP 251-52. The day of Ms.
Roe’s positive drug test result, Mary Ann Peltier, a ChoicePoint
supervisor, wrote Llibertat Ros in TeleTech’s Bremerton Talent
Acquisition Department about Ms. Roe’s situation. /d. Ms. Peltier asked
Ms. Ros for a letter describing TeleTech’s medical marijuana policy. Id.
Ms. Peltier also forwarded ChoicePoint’s own policy on medical

marijuana to Ms. Ros. /d.

Despite Ms. Roe’s positive drug test, she continued to work at
TeleTech for over a week. Roe Dec. at § 20, CP 263. Her use of medical
marijuana in no way impaired her ability to do her job. Id. On October

18, TeleTech discharged Ms. Roe from employment solely because she



had tested positive for medical marijuana. fd. at § 21; CP 290. Ms. Roe
has never used marijuana in the workplace, at TeleTech or anywhere else.

Roe Dec. at § 22, CP 203.
C. Procedural Background.

Ms. Roe filed this action in Kitsap County Superior Court on
February 13, 2007. CP 52-55. She filed an amended complaint on
February 26 seeking reinstatement and damages against TeleTech for
terminating her in violation of MUMA and Washington public policy. CP
1-4. On March 27 TeleTech removed this case to the United States
District Court for the Western District of Washington on the ground that,
contrary to the express assertions in Ms. Roe’s Complaint, the amount in
controversy exceeded $75,000. CP 10-21. On June 6, 2007, the federal
district court granted Ms. Roe’s motion to remand the case to the Superior
Court. CP 151-158.

After exchanging written discovery, the parties submitted cross
motions for summary judgment on November 16, 2007. On February 1,
2008, the Court denicd Ms. Roe’s motion for summary judgment and
granted TeleTech’s motion. CP 361-62. The Superior Court did not issue
a written opinion explaining its reasoning. On February 27, 2008, Ms.
Roe filed a Notice of Appeal to this Court. CP 363-67. On November 5,

2008, this Court remanded the case to Division Two of the Court of



Appeals. Division Two issued a published opinion on September 15,
2009, affirming the Superior Court’s grant of summary judgment to Ms.
Roe on the basis that the sole purpose of the MUMA was to provide an
affirmative defense to criminal prosecutions.
V. ARGUMENT IN SUPPORT OF REVIEW

This Court should accept review of the Court of Appeals’ decision
because three of the four criteria for review set forth in RAP 13.4(b) are
satisfied. The Court of Appeals’ holding that the exclusive purpose of
MUMA was to provide an affirmative defense to criminal prosecutions
conflicts with every other Court of Appeals opinion to have addressed the
issue. The proper interpretation of MUMA constitutes a significant
question of Washington law of substantial public interest. The People and
Legistature who voted 1o enact and clarify MUMA would be flabbergasted
if qualified patients could lose their jobs simply for using medical
marijuana at home in accordance with the Act. In holding that the sole
raison d’etre of MUMA is to provide a defense to state criminal
prosecutions, Division Two substantially undermined the Act’s broad
remedial purpose, and frustrated voter and legislative intent.

Initiatives are to be interpreted according to the general rules of
statutory construction. City of Spokane v. Taxpayers of Spokane, 111

Wn.2d 91, 97, 758 P.2d 480 (1988). Thosc peneral rules are: (1) a statute



that is clear on its face is not subject to judicial interpretation; (2) an
ambiguity will be deemed to exist if the statute is subject to more than one
reasonable interpretation; (3) if a statute is subject to interpretation, it will
be construed in a manner that best fulfills the legislative purpose and
intent; and (4) in determining the legislative purpose and intent the court
may look beyond the language of the act to its legislative history. In re
Marriage of Kovacs, 121 Wn.2d 795, 804, 854 P.2d 629 (1993).
Remedial statutes should be construed liberally to promote their purposes.
State v. Grant, 89 Wn.2d 678, 685, 575 P.2d 210 (1978).

Judicial interpretation of a legislative enactment by initiative
should focus on “the voters’ intent and the language of the initiative as the
average informed lay voter would read it.” State ex rel. Public Disclosure
Comm. v. Davenport, 156 Wn.2d 543, 554,130 P.3d 352 (2006). Courts
may also rely on statements contained in the official voter’s pamphlet. /d.
In determining legislative intent, Washington courts pay particular
attention to the statements of prime drafters and sponsors of the enactment
at issue. Kovacs, 121 Wn.2d at 807-08; Duke v. Boyd, 133 Wn.2d 80, 86,
942 P.2d 351 (1997). Courts presume that the drafters and sponsors of
legislation understand the meaning of the language they propose. Duke,
133 Wn.2d at 87. Because state ballot measures adopied by the People are

interpreted in the same manner as bills enacted by the Legislature, see,

10



e.g., ATU 587 v. State, 142 Wn.2d 183, 205-06, 11 P.3d 762 (2000), courts
should likewise give weight to the statements of drafters and sponsors of
an initiative. See id. at 223.

MUMA’s preamble demonstrates its broad remedial purposes:

The People find that humanitarian compassion necessitates

that the decision to authorize the medical use of marijuana

by patients with terminal or debilitating illnesses is a

personal, individual decision, based upon their physician’s

professional medical judgment and discretion.
RCW 69.51A.005. Except for the Court of Appeals in the instant case,
Washington courts have uniformly held that MUMA’s purpose is to allow
patients with terminal or debilitating illnesses to use medical marijuana
when authorized by their treating physicians based on their professional
medical judgment and discretion. State v. Hanson, 138 Wn. App. 322,
329, n.1, 157 P.3d 438 (2007); State v. Ginn, 128 Wn. App. 872, 877, 117
P.3d 1155 (2005); State v. Butler, 126 Wn. App. 741, 748, 109 P.3d 493
(2005); State v. Shepherd, 110 Wn. App. 544, 549, 41 P.3d 1235 (2002).
That legislative purpose is far broader than providing an affirmative

defense to a criminal prosecution.2 No one disputes that the People

intended MUMA to create an affirmative criminal defense. Indeed, that

2 State v. Tracy, 158 Wn.2d 683, 147 P.3d 559 (2006), is not to the contrary. In that case,
this Court ruled that MUMA did not provide Tracy immunity from marijuana
manufacturing and possession charges because she had not established she was a
“qualifying patient” under the Act. Id. at 685. Although the Court rightly recognized
that 1-692 “created a compassionate use defense against prosecution for marijuana related
crimes,” id., it did not identify that as the sole purpose of the Act.

11



may have been Initiative’s foremost purpose. But that does not mean it

was the voters’ exclusive intent,

The Court of Appeals erred when it held that “the average
informed voter would understand from reading MUMA’s preamble that it
was intended to address one subject---criminal prosecutions.” Slip Op. at
7. An initiative’s ballot title is a critical tool in divining a measure’s
intent. ATU 587, 142 Wn.2d at 212, The ballot title 1s what the voter’s
are faced with in the voting booth. /& The Court of Appeals did not even
consider MUMA’s ballot title in determining the voter’s intent. The
Initiative’s ballot title was “Shall the medical use of marijuana for certain
terminal or debilitating conditions be permitted, and physicians authorized

to advise patients about medical use of marijuana?”

Initiative 692°s ballot title demonstrates that the People intended to
the Act to do much more than provide an affirmative defense to a criminal
prosecution. Nothing in MUMAs ballot title would have suggested to the
average informed voter that the sole purpose of the Initiative was to
provide an affirmative defense to criminal prosecutions. Indeed, a voter
who intended that “the medical use of marijuana for certain terminal or
debilitating conditions be permitted” would not have understood or likely
intended that people could lose their jobs for engaging in the very

conducted that the Initiative protected.

12



In interpreting a statute, a court should give effect to every word,

clause, and sentence if at all possible. Statutes should be construed so that

no part is rendered meaningless. Klein v. Pyrodyne Corp., 117 Wn.2d 1,

13, 817 P.2d 1359 (1991); State v. Bash, 130 Wn.2d 594, 602, 925 P.2d

978 (1996); State v. Seek, 109 Wn. App. 876, 881-82, 37 P.3d 339 (2002).

The Court of Appeals’ misinterpretation of MUMA renders superfluous

significant portions of the Act. Numerous sections and subsections of

MUMA demonstrate that it was intended to be not just a medical

marijuana decriminalization law but rather, as its legislative title expressly

states, a comprchensive enactment regarding the “Medical Use of

Marijuana.” Those provisions include the following:

(1)

(2)

()

(4)

Nothing in this chapter requires any accommodation of any
medical use of marijuana in any place of employment, in
any school bus or any school grounds, or in any youth
center. Section 8 (Appendix B at 3), codified at RCW
69.51A.060).

Nothing in this chapter requires any health insurance
provider to be liable for any claim for reimbursement for
the medical use of marijuana. /d.

Nothing in this chapter requires any physician to authorize
the use of medical marijuana for a patient. /d.

The state shall not be held liable for any deleterious
outcomes from the medical use of marijuana. Section 7
(Appendix B at 3), codified at RCW 69.51A.050.

13



MUMA expressly protects qualifying patients from being
“penalized in any manner, or denied any right or privilege” as a result of
using medical marijuana in accordance with the Act. Section 5 (Appendix
B at p. 2), codified at RCW 69.51A.040(1). This language s not simply a
restatement of the affirmative defense to criminal prosecution set forth in
the section’s first sentence. The statute prohibits the denial of “any right
or privilege.” If MUMA’s sole purpose were to provide immunity from
state criminal prosecutions, as the Court of Appeals held, there would
have been no reason for the People to have enacted the second sentence of
RCW 69.51A.040(1). The first sentence of section 5 would have
sufficed.’ The Court of Appeals erred by holding that the purpose of the
second sentence of section 5 was merely to restrict the State from
imposing penalties ancillary to criminal prosecution. Slip. Op. at 8.
Nothing in section 5 of MUMA restricts the application of the second
sentence 1o the State. The Court of Appeals’ self-created limitations are

contrary to MUMA’s plain text.

3 it is irrelevant that the code reviser added “Qualifying patients’ affirmative defense”
preceding RCW 69.51A.040 after 1-692 was codified. That section heading did not
appear in the Initiative that the People voted on. RCW 69.51A.902 expressly states:
“Captions used in this chapter are not any part of the law.” Section headings that are not
adopted by the Legislature are not part of the law and may not be relied on to construe a
statute. See Sollenberger v. Cranwell, 26 Wn. App. 783, 787, 614 P.2d 234 (1980); State
v. Lundell, 7 Wn. App. 779, 782 n. 1, 503 P.2d 774 (1972). Furthermore, the title for
Section 5 in the Initiative itseif was “Protecting Qualifying Patients and Primary
Caregivers” not “Qualifying patients’ affirmative defense.” See Appendix B at p. 2.

14



Section 4 of Initiative 692 confirms the error of the Court of
Appeals’ construction. That section provides “Protections to Physicians
Authorizing the Use of Medical Marijuana,” and like section 5 has two
distinct parts: one criminal and one non-criminal. See Appendix B. at pp.
1-2, codified at RCW 69.51A.030. Section 4 provides physicians (1) an
exception from the state’s criminal laws; and (2) protections from being
penalized in any manner or denied any right or any privilege, for engaging
in conduct protected by the statute. 4. Sections 4 and 5 have the same
dual structure. Both sections first set forth an affirmative defense from
criminal prosecution and then a separate and distinct protection from being
denied “any right or privilege” on account of engaging in the very conduct
MUMA protects. As the first sentence of each section immunizes
physicians, qualifying patients and primary caregivers from criminal
prosecutions, Division Two erred in holding the purpose of MUMA’s
“rights and privileges” language is to forbid penalties ancillary to criminal

prosecutions, which cannot be brought in the first place.

This Court should give MUMA the broad reach that the voters
intended. A reasonable voter would have understood that if qualifying
patients and primary caregivers could be fired from their jobs based solely
on the at-home and off-duty use of medical marijuana, then the rights

guaranteed to them by MUMA would be nothing more than an empty

15



promise. Undefined terms in an initiative should be deemed to have their
commonly accepted legal meaning. ATU 587 v. State, 142 Wn.2d 183,
219-20, 11 P.3d 762 (2000). The law frequently describes employment as
a “right” or a “privilege.” Both federal and state civil rights statutes
prohibit discrimination with respect to the “privileges” of employment.
See, e.g., 42 U.S.C. § 2000e-2(a)(1) (Title VII of the Civil Rights Act of
1964); 29 U.S.C. § 623(a)(1) (Age Discrimination in Employment Act of
1967); 42 U.S.C. § 12112(a) (Americans With Disabilities Act of 1990),
RCW 49.44.090(1) (age discrimination); RCW 49.60.040(d)(ii) (disability
discrimination); and RCW 49.60172(2) (HIV employment). Other state
statutes likewise refer to employment as a “privilege.” See, e.g, RCW
47.64.001(9); RCW 48.43.065(2)(a). See also White v. State, 131 Wn.2d
1. 10, 929 P.2d 396 (1997) (“public employment was considered a
privilege that could be conditioned or denied™).

Contrary to what Division Two suggested, Ms. Roe is not asking
the courts to create an employment scheme out of whole cloth. Slip Op. at
8-9. Section 8 of MUMA, codified at RCW 69.51A.060(4), expressly
" uses the term “accommodation.” Courls must presume that the People and
the Legislature chose this precise term for a reason. The term
“accommodation” has a well-established meaning under Washington law

dating back decades. An “accommodation” requires an employer to make

16



adjustments to its standard policies and procedures under certain
circumstances based on an individualized assessment of an employee’s
ability to perform a particular job. See Riehl v. Foodmaker, Inc., 152
Wwn.2d 138, 145, 94 P.3d 930 (2004). Accord Buckingham v. United
States, 998 F.2d 735, 741 (9th Cir. 1993) (noting that requiring employers
to alter existing policies or procedures is “the essence of reasonable
accommaodation™). The voters understood exactly what they were doing
when they provided that employers must “accommodate” their employees’
off-site use of medical marijuana.

Section 8 of the Initiative, RCW 69.51A.060(4), establishes the
extent of, and the limitations on, the obligations of private actors —
including physicians, health insurance providers, employers, schools, and
youth centers — to accommodate the medical use of marijuana under the
Act. It has nothing to do with decriminalization. The voter’s pamphlet for
Initiative 692 reflects the importance of the provision. The pamphlet
instructed voters that the Initiative “[pJrohibits marijuana use while
driving, or in the workplace.” CP 258 (emphasis supplied). Any
reasonable voter would have understood that MUMA did not give
qualified patients the right to use medical marijuana while working (or
driving), but that the measure protected them from the loss of either the

privilege of employment (or driving) because of their use of medical

17



marijuana at other times and in other places in accordance with the Act.
The voter’s pamphlet confirms that MUMA imposes a duty of employer
accommodation of the use of medical marijuana but that it does not extend

to the use of medical marijuana in the workplace.

Read together and in light of MUMA’s broad remedial purposes,
RCW 69.51A.040(1) and RCW 69.51A.060(4) provide that an employer
may not penalize an employee or deny her the privilege of employment
because of her use of medical marijuana in accordance with MUMA, but
an employer need not accommodate an employee’s use of medical
marijuana on-site. The necessary corollary of this limitation is that an
employer has a duty to accommodate an employee’s off-site use of
medical marijuana. The Legislature clearly recognized this when it
enacted the 2007 clarifications to MUMA. Infer alia, the 2007 enactments
removed any doubt that the Act’s limitation on the duty of employers to
accommodate their employees’ medical use of marijuana was solely a
limitation on the duty to accommodate the ow-sife use of medical

marijuana and not a limitation on the duty to accommodate the off-sife use.

The Court of Appeals failed to mention the Legislature’s 2007
clarifications to MUMA, let alone attempt to reconcile them with the
panel’s conclusion that “MUMA provides qualifying medical users only a

defense to criminal prosecution.” Slip. Op. at 10. There is in fact no way
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to reconcile the 2007 amendments and the Court of Appeals® opinion. If
MUMA were merely a defense to state criminal prosecutions, then
Legislature’s addition of the words “on site” to RCW 69.51A.060(4)
would have been pointless. The Legislature’s simultaneous clarification
that the duty to accommodate the medical use of marijuana does not
extend to its use “in any correctional facility, or smoking of marijuana in
any public place” would also have been a useless exercise if the Court of
Appeals’ construction of the statute were correct. The House Bill Report
explained that correctional facilities were being “added to the list of places
where the on-sife medical use of marijuana does not rneed lo be
accommodated.” CP at 210 (emphasis supplied). The Legislature would
have no need to add to the list of the specific places where the on-site use
of medical marijuana need not be accommodated unless MUMA imposed
a general duty of accommodation with respect to its offsite use.

The Court of Appeals ignored the well-established maxim that the
Legislature does not engage in unnecessary or meaningless acts. [n re
Recall of Pearsall-Stipek, 141 Wn.2d 756, 769, 10 P.3d 1034 (2000); John
H Sellen Construction Co v. State, 87 Wn. 2d 878, 883, 558 P.2d 1342
(1976). A court must presume some significant purpose or objective to
every legislative (or popular) enactment. See John H. Sellen Construction

Co., 87 Wn.2d at 1344, The Legislature’s 2007 clarifications leave no

19



doubt that MUMA constitutes a comprehensive cnactment regarding of
the medical use of marijuana and not just an affirmative defense to
criminal prosecution. While voters might have used more direct language
regarding the duty of employers and others to accommodate the off-site
use of medical marijuana, the Legislature correctly understood that
MUMA imposes such a duty nevertheless. The Court of Appeals’

contrary conclusion subverts the intent of both the voters and Legislature.

Under the Court of Appeals’ decision, an employer may fire an
employee solely because of her physician-authorized, off-site use of
medical marijuana, without any showing that her treatment interferes with
her job performance or the employer’s legitimate business interests. The
Court of Appeals’ opinion would force Washington citizens with
debilitating illnesses to make a Hobson’s choice between their medical
treatment and their livelihoods. The appellate court’s decision thus
jeopardizes the health and economic security of Washingtonians. The
People and the Legislature did not intend MUMA to allow such a harsh
result so contrary to “common sense.” Cf Slip. Op at 9,

VI.  CONCLUSION

This Court should accept direct review of this matter in accordance
with RAP 13.4(b), reverse the decision of the Court of Appeals, and order

the Superior Court to grant Ms, Roe’s summary judgment motion.
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Respectfully submitted this 15" day of October 2009.

FRANK FREED SUBIT & THOMAS LLP
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Jillian M. Cutler, WSBA #39305

Attorneys for Petitioner Jane Roe
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

JANE ROE, No. 38531-7-11
Appellant,
V.
TELETECH CUSTOMER CARE PUBLISHED OPINION
MANAGEMENT (COLORADO), LLC,
Respondent.
Quinn-Brintnall, J. — After TeleTech Customer Care Management, LLC (TeleTech)

rescinded the conditional offer of employment it had made to Jane Roe' because she failed a pre-
employment drug screening test, Roe sued Teletech alleging wrongful termination. The trial court
denied Roe’s motion for summary judgment and awarded summary judgment to TeleTech. On
appeal, Roe argues, as she did below, that the Washington State Medical Use of Marijuana Act
(MUMA), ch. 69.51A RCW, implies a civil cause of action to sue an employer who violates
MUMA’s provisions. Alternatively, Roe contends that MUMA expresses a public policy favoring

medical marijuana use and that TeleTech wrongfully terminated her employment when it violated

' The appellant uses the pseudonym “Jane Roe” because the medical use of marijuana remains
illegal under federal law.
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this policy. Because MUMA provides only a defense to criminal prosecution for the medical use
of marijuana in compliance with its provisions, the trial court did not err when it granted
TeleTech’s summary judgment motion and we affirm.

FACTS
Background Facts

Roe sought authorization under MUMA to use medical marijuana to treat her migraine
headaches.? Roe became a patient of Thomas Orvald, M.D.* at The Hemp and Cannabis
Foundation (THCF) Medical Clinic in Bellevue, Washington. On June 26, 2006, Roe filled out a
“Pain Inventory Questionnaire” at the THCF clinic and Orvald provided Roe with
“Documentation of Medical Authorization to Possess Marijuana for Medical Purposes” that same
day. Clerk’s Papers (CP) at 261.

TeleTech describes itself as an “outsourcing company that provides a full range of front-
to back-office outsourced solutions.” CP at 216. TeleTech contracts with Sprint Nextel to
provide telemarketing and telesales services out of its customer service center in Bremerton,
Washington. TeleTech has an applicant drug policy that states in part:

TeleTech has a vital interest in ensuring a safe, healthy, and efficient working

environment, and in preventing accidents and injuries resulting from the misuse of

alcohol or drugs. The unlawful or improper presence or use of drugs or alcohol in

the workplace presents a danger to everyone.

All appi'ic;a;rxlts ... to whom TeleTech has given a conditional offer of employment,

are Tequired to submit to a pre-employment drug test and must receive a negative

result as a condition of employment.

Any applicant who receives a confirmed positive drug test result will be ineligible

? Roe contends that traditional prescription and over-the-counter medications failed to give her
relief.

* Dr. Orvald is licensed to practice medicine in Washington.
2
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for employment with the company.

CP at 221-22. Sprint Nextel requires TeleTech to perform applicant drug screenings before
assigning any individual to work at the Bremerton facility.

On October 3, 2006, TeleTech hired Roe to work as a customer service consultant in its
Bremerton facility. On that date, TeleTech provided Roe with a copy of its substance abuse
policy for job applicants. After learning that she would be required to submit to drug testing, Roe
told TeleTech that she uses medical marijuana at home and that she had medical authorization to
do so. Roe offered to provide TeleTech with her medical marijuana authorization, but TeleTech
declined.

On October 5, 2006, Roe took a drug test administered by ChoicePoint Workplace
Solutions. On Qctober 10, 2006, Roe began working for TeleTech and TeleTech provided Roe a
copy of its substance abuse policy for employees. Roe’s drug test results also came back on
October 10, 2006. When Roe tested positive for marijuana, Mary Ann Peltier, a ChoicePoint
supervisor, wrote Llibertat Ros, a TeleTech talent acquisition specialist, to inquire about
TeleTech’s medical marijuana policy.

Ros contacted supervisors at corporate headquarters who informed Ros that TeleTech
does not make an exception to its drug policies for medical marijuana use. On October 18, 2006,
TeleTech terminated Roe’s employment because of her positive drug screening.

Procedural Facts

On February 13, 2007, Roe filed this action in the Kitsap County Superior Court. Roe

filed an amended complaint on February 26, 2007, seeking reinstatement and damages against

TeleTech for wrongful termination in violation of public policy and in violation of MUMA. On
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March 27, 2007, TeleTech removed the case to the United States District Court for the Western
District of Washington, claiming the amount in controversy exceeded $75,000. On June 6, 2007,
the federal district court granted Roe’s motion to remand the case to the Kitsap County Superior
Court.

On November 16, 2007, the parties submitted cross-motions for summary judgment. The
trial court heard oral arguments on December 14, 2007, and, on February 1, 2008, it granted
TeleTech’s motion for summary judgment.

On February 27, 2008, Roe filed a notice of appeal to our Supreme Court. Our Supreme
Court transferred Roe’s appeal to this court on November 5, 2008.

The issue we must decide in this appeal is whether Washington voters intended MUMA to
create employment protections by requiring employers to hire and retain employees who use
medical marijuana outside of the workplace and, thus, intended MUMA to prohibit TeleTech
from enforcing its drug-free work policy.

ANALYSIS

Roe asserts that MUMA creates an implied cause of action against employers who
terminate, or fail to hire, a person based solely on her use of medical marijuana in accordance with
MUMA. Roe alternatively argues that TeleTech terminated her employment in violation of the
public policy favoring the medical use of marjjuana expressed in MUMA. Because MUMA
neither implies a private right of action nor expresses a public policy to establish a cause of action
for wrongful termination of employment, we affirm the superior court’s grant of summary
judgment in favor of TeleTech.

Standard of Review
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We review a grant of summary judgment de novo, engaging in the same inquiry as the trial
court. Amalgamated Transit Union Local 587 v. State, 142 Wn.2d 183, 206, 11 P.3d 762, 27
P.3d 608 (2000). Summary judgment is proper where there are no genuine issues of material fact
and the moving party is entitled to judgment as a matter of law. CR 56(c); Amalgamated Transit,
142 Wn.2d at 206.
Medical Use of Marijuana Act

In November 1998, the citizens of Washington enacted Initiative Measure No. 692,
MUMA. MUMA is codified in chapter 69.51A RCW. Former RCW 69.51A.005 (1999), at issue
here, states the purpose and intent of MUMA:

The people of Washington state find that some patients with terminal or
debilitating ilinesses, under their physician’s care, may benefit from the medical use
of marijuana. Some of the illnesses for which marijuana appears to be beneficial
include chemotherapy-related nausea and vomiting in cancer patients; [acquired
immune deficiency syndrome) wasting syndrome; severe muscle spasms associated
with multiple sclerosis and other spasticity disorders; epilepsy; acute or chronic
glaucoma; and some forms of intractable pain.

The people find that humanitarian compassion necessitates that the decision
to authorize the medical use of marijuana by patients with terminal or debilitating
illnesses is a personal, individual decision, based upon their physician’s
professional medical judgment and discretion.

Therefore, The people of the state of Washington intend that:

Qualifying patients with terminal or debilitating illnesses who, m the
judgment of their physicians, would benefit from the medical use of marijuana,
shall not be found guilty of a crime under state law for their possession and limited
use of marijuana;

Persons who act as primary caregivers to such patients shall also not be
found guilty of a crime under state law for assisting with the medical use of
marijuana; and

Physicians also be excepted from liability and prosecution for the
authorization of marijuana use to qualifying patients for whom, in the physician’s
professional judgment, medical marijuana may prove beneficial.

Implied Private Right of Action Under MUMA



No. 38531-7-11

Roe first argues that the trial court erred when it granted summary judgment in favor of
TeleTech because MUMA created a private right of action for a qualifying patient to sue an
employer for wrongful termination when based solely on the employee’s at-home medical
marijuana use in accordance with MUMA. Roe concedes that MUMA does not explicitly create a
cause of action but argues that MUMA implies a private cause of action. TeleTech counters that
MUMA created an affirmative defense to state criminal prosecufion for possessing or
manufacturing marijuana only. We agree with TeleTech.

““It has long been recognized that a legislative enactment may be the foundation of a right
of action.”” Bennett v. Hardy, 113 Wn.2d 912, 919, 784 P.2d 1258 (1990) (quoting McNeal v.
Allen, 95 Wn.2d 265, 274, 621 P.2d 1285 (1980) (Brachtenbach, J., dissenting)). We assume
that the legislature is aware of the doctrine of implied causes of action and that it would not enact
a remedial statute granting rights to an identifiable class without enabling members of that class to
enforce those rights. Bennert, 113 Wn.2d at 919-20.

When a legislative provision protects a class of persons by proscribing or
requiring certain conduct but does not provide a civil remedy for the violation, the

court may, if it determines that the remedy is appropriate in furtherance of the

purpose of the legislation and needed to assure the effectiveness of the provision,

accord to an injured member of the class a right of action, using a suitable existing

tort action or a new cause of action analogous to an existing tort action.

Bennett, 113 Wn.2d at 920 (quoting Restatement (2d) of Torts § 874A (1979)).

Borrowing from the test used by federal courts, our Supreme Court has fashioned a three-

part analysis to determine if a statute implies a private right of action. In order for Roe to prevail

on her claim that MUMA created a private right of action, we must find that (1) Roe is within the

class for whose “especial” benefit MUMA was enacted; (2) the voters intended, explicitly or
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implicitly, to create a remedy; and (3) implying a remedy is consistent with the underlying purpose
of MUMA. Bennett, 113 Wn.2d at 920-21. We hold that by enacting MUMA, the voters did not
intend, explicitly or implicitly, to create a civil cause of action and MUMA does not imply a
private right of action.

We interpret voter initiatives according to the general rules of statutory construction. City
of Spokane v. Taxpayers of City of Spokane, 111 Wn.2d 91, 97, 758 P.2d 480 (1988). Statutory
language must be given its usual and ordinary meaning, regardless of the policy behind the
enactment. Dep’t of Revenue v. Hoppe, 82 Wn.2d 549, 552, 512 P.2d 1094 (1973). When
interpreting an initiative, we focus on ‘““the voters’ intent and the language of the initiative as the
average informed lay voter would read it.”” City of Spokane, 111 Wn.2d at 97 (internal quotation
marks omitted) (quoting Estate of Turner v. Dep’t of Revenue, 106 Wn.2d 649, 654, 724 P.2d
1013 (1986)). The intent behind the language of an initiative only becomes relevant if the
language is ambiguous. City of Spokane, 111 Wn.2d at 98. An ambiguity exists when the
language of the enactment is susceptible to more than one reasonable interpretation. State v.
Thorne, 129 Wn.2d 736, 763 1.6, 921 P.2d 514 (1996). Where there is an ambiguity in a voter
initiative, we look to extrinsic aids, such as statements in the voters’ pamphlet, to determine the
voters’ intent. Amalgamated Transit, 142 Wn.2d at 205-06.

Roe points to three provisions to support her argument that voters intended to create a
civil remedy under MUMA for medical marijuana users. She first argues that MUMA’s preamble,
codified at former RCW 69.51A.005, demonstrates that Washington voters “intended the law to
do much more than just protect qualifying patients from criminal prosecution.” Br. of Appellant

at 14, MUMA’s preamble expresses the broad purpose of allowing physicians to “authorize the
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medical use of marijuana by patients with terminal or debilitating illnesses.” Former RCW
69.51A.005. But the preamble also explicitly expresses MUMA’s intent that “[q]ualifying
patients . . . shall not be found guilty of a crime under state law for their possession and limited
use of marijuana” and that physicians “be excepted from liability and prosecution for the
authorization of marijuana use to qualifying patients.” The average informed lay voter would
understand from reading MUMA's preamble that it was intended to address one subject—
criminal prosecutions, from a physician’s decision to recommend, and a paticnt’s decision to use,
marijuana as treatment for a terminal or debilitating illness. Although employer drug policies may
also present an obstacle to a qualified patient’s decision to use medical marijuana, the plain
language of MUMA’s preamble does not demonstrate any intent to address employers’ hiring
practices nor does it preclude the operation of drug-free businesses.

Next, Roe argues that RCW 69.51A.040(1) implies a civil remedy because it explicitly
prohibits the denial of “any right or privilege” to qualified patients using medical marijuana in
accordance with MUMA. But Roe reads only the second sentence and takes it out of context. In
its entirety former RCW 69.51A.040(1) states:

If charged with a violation of state law relating to marijuana, any qualifying patient

who is engaged in the medical use of marijuana, or any designated primary

caregiver who assists a qualifying patient in the medical use of marijuana, will be

deemed to have established an affirmative defense to such charges by proof of his

or her compliance with the requirements provided in this chapter. A4ny person

meeting the requirements appropriate to his or her status under this chapter shall

be considered fo have engaged in activities permitted by this chapter and shall

not be penalized in any manner, or denied any right or privilege, for such actions.

(Emphasis added.)

An average lay voter reading this provision in context would not understand it to prohibit



No. 38531-7-11

private employers from maintaining a drug-free workplace and terminating employees who use
medical marijuana. The prohibition against “penaliz{ing] in any manner, or den[ying] any right or
privilege” follows that provision’s eatlier limiting reference to those charged with violating a state
criminal law relating to marijuana—that is, those charged and subject to criminal prosecution.
Former RCW 69.51A.040(1). The average voter would interpret this language as restricting the
State from imposing penalties ancillary to criminal prosecution,

Last, Roe argues that former RCW 69.51A.060(4) (1999)’s statement that “[n]othing in
this chapter requires any accommodation of any medical use of marijuana in any place of
employment,” implies that employers must accommodate an employee’s offsite use of medical
marijuana. But when interpreting the language of a voter initiative, we do not read mto the
initiative ““technical and debatable legal distinction[s]” that are not apparent to the average
informed lay voter. City of Spokane, 111 Wn.2d at 97-98 (quoting In re Estate of Hitchman, 100
Wn.2d 464, 469, 670 P.2d 655 (1983)). Here, the average informed lay voter would not read this
provision as creating a corollary duty for employers to accommodate an employee’s medical use
of marijuana outside the workplace where MUMA expressly creates no such duty inside the
workplace. To the contrary, absent the strained construction Roe urges, the provision implies
that MUMA will place no requirements on employers or places of employment. Moreover, it is
unlikely that voters intended to create such a sweeping change to current employment practices,
as Roe suggests, through a negative implication, when prior statutes imposing duties on private
employers have done so only with explicit language. See RCW 49.17.160 (“[n]o person shall
discharge or in any manner discriminate against” employee for filing a complaint under

Washington Industrial Safety and Health Act of 1973, ch. 49.17 RCW); RCW 49.44.090 (it is
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“unfair practice” for employer to “refuse to hire or employ . .. or to terminate from employment”
individual because she is 40 years of age or older); former RCW 49.60.180 (2006) (it is “unfair
practice” for any employer to “refuse to hire,” “discharge or bar . . . from employment,” or
“discriminate against . . . in compensation or in other terms or conditions of employment”
individuals based on characteristics identified in chapter 49.60 RCW).

Thus, it is clear from a common sense reading of MUMA’s plain language that the voters
did not intend to impose any duty on private employers to accommodate employee use of medical
marijuana. When construing a statute, we must read it in its entirety, not piecemeal, and interpret
the various provisions of the statute in light of one another. Thorne, 129 Wn.2d at 763, Because
MUMA’s language is unambiguous and does not support the creation of an implied cause of
action, we need not look to extrinsic evidence of the voters’ intent. City of Spokane, 111 Wn.2d
at 98.

Public Policy

Next, Roe argues that TeleTech terminated her employment i violation of Washington
public policy as expressed in MUMA.

Under the common law, employers may generally terminate an at-will employee for any
reason or for no reason at all. Gardner v. Loomis Armored Inc., 128 Wn.2d 931, 935,913 P.2d
377 (1996). A narrow exception to the employment at-will doctrine prohibits an employer from
discharging an employee for a reason that violates public policy. Sedlacek v. Hillis, 145 Wn.2d
379, 385, 36 P.3d 1014 (2001). Roe must meet four elements to state a claim for wrongful
termination in violation of public policy. Roe must prove that (1) the existence of a clear public

policy (the clarity element); (2) discouraging the conduct in which she engaged would jeopardize

10
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the public policy (the jeopardy element); (3) the public policy linked conduct caused her dismissal
(the causation element); and (4) TeleTech cannot offer an overriding justification for her dismissal
(the absence of justification element). See Wah! v. Dash Point Family Dental Clinic, Inc., 144
Wn. App. 34, 41-42, 181 P.3d 864 (2008).

Largely repeating her carlier interpretation of MUMA, Roe points only to the act itself as
expressing a public policy against terminating an employee for the employee’s at-home medical
use of marijuana. But as we held above, MUMA’s policy is to protect qualified patients and their
physicians from state criminal prosecution. Thus, Roe cannot establish the clarity clement
necessary to support her wrongful termination in violation of public policy claim and it fails.

MUMA provides qualifying medical users only a defense to criminal prosecution. MUMA
neither grants employment rights for qualifying users nor creates civil remedies for alleged
violations of the act. The trial court’s decision to award summary judgment in TeleTech’s favor

was proper and we affirm.

QUINN-BRINTNALL, J.
We concur:

HOUGHTON, P.J.

HUNT, J.
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COMPLETE TEXT OF
Initiative Measure 688

COMPLETE TEXT OF
Initiative Measure 692

AN ACT Relating to the staie minimum wage; and
amending RCW 49.46.020.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF
WASHINGTON:

Sec. 1. HCW 49.46.020 and 1993 ¢ 309 s 1 are each
amended to read as follows:

(1) Until January 1, 1899, every employer shall pay to each
ol his or her amployees whe has reached the age of eighteen
years wages al a rale of nof less than four dollars and ninely
cents par hour.

(2) Beolnning Japuary 1..1999, and until Janvary 1. 2000,
every employer shall pay lo each of his or her employees
who has reached the age of sighteen yvears wages ata rate
of net less than_five dollars and seventy cents per hour.

(3) Beginning January 1, 2000, and unti] January 1,.2001,
every gmployer shall pay fo each of his or her emplovees
who has reached the age of eighleen years wages at a rate
of not {ess than six dollars and fifty cepts_per hour,

{4Xa) Beginping on January 1, 20031, and_each following
January. 1st as sel forth under (b) of this subsection, avery
gmployer shall pay to each of his or her employveas who has
reachedthe age of eighteen years wages ala rate ot nol less
than the amoun! eslablished under (b) of this subsection,

(b) On_September 30, 2000, and on_each_following
Saptember 30th, the department of labor and indusiries shall
calculate an adjusted minimum, waage_rale to_maintain
emnplovee purchasing power by ingreasing the gurrent vear's
minimum wage rale_by the rate of intiation. The adiusied
minimuem wage rale shall be calculated 1o the nearas! cent
using the consumer price index for urban wage earners angd
clerical workers, CPEW, or a suceessor index, for the twelve
months prior 10 each Seplember 18 as calculated by the
United Slates depariment of labor. Each adiusied minimum
wage rate calculated under this subseclion (4)(h). iakes
ellect on the following January 1ist,

{B) The direcior shall by regulation eslablish the minimum
wage for employees under the age of eighteen years.

AN ACT Relating 1o the medical use of marjuana; adding
a new chapler fo Title 69 RCW; and prescribing penallies.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF
WASHINGTON:

NEW SECTION, Sec. t. TITLE.

This chapter may be known and cited as the Washington
siale medical use of marijuana act.

NEW SECTION. Sec. 2. PURPOSE AND INTENT.

The People of Washinglon slate fing that some patisnts
with terminai or debititating illnesses, under their physician’s
care, may benelit from the medical use of marjuana. Some
ot the #llnesses for which marijuana appears 1o be beneficial
include chemotherapy-related nausea and vomiling in
cancer patients; AlIDS wasting syndrome; severe muscle
spasms associaled with multiple sclerosis and other
spasticity disorders, epilepsy; acute or chronic glaucoma;
and some {orms of intractable pain.

The People lind thal humanitarian compassion necessi-
tates that the decision to authorize the medical use of
marijuana by patients with terminal or debilitating illnesses is
a petsonal, Individual decision, based upen their physician's
professional medical judgment and discretion.

Therefore, The people of the state of Washington intend
that:

Gualilying patients with terminal or debiiltating ilinesses
who, in the judgmenl of their physicians, would benefil from
the medical use of marijuana, shall not be found guilly of a
crime under state law lor their possassion and limited use of
marijuana;

Persons who act as primary caregivers to such patients
shail also nol be found guilty of a crime under state law for
assisting with the medical use of marijuana; and

Physicians aiso be excepted from liability and prosecution
for the authorization of marijuana use o qualifying patients
for whom, in the physician’s professional judgment, medical
marijuana may prove benelicial.

NEW SECTION. Sec. 3. NON-MEDICAL PURPOSES
PROHIBITED.

Nothing in this chapter shall be construed to supersede
Washinglon siale taw prohibiting the acquisition, posses-
sien, manufacture, sale. or use of manjuana for non-medical
purposes.

NMCTI% Sec. 4. PHOTECTING PHYSICIANS_
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COMPLETE TEXT OF

Initiative Measure 692
(continued)

A physician licensed under chapter 18.71 BCW or chapler
16.57 RCW shall be excepted from the slale’s criminal faws
and shall not be penatized in any manner, or denied any right
or privilege, for:

1. Advising a qualilying patient about the risks and benelils
of medical use of marijuana or that the qualifying patient may
henefil from the medical use of marijuana where such use is
within a prolessional standard of care or in the individual
physician's medical judgment; or

2. Providing a gualifying patient with valid documentation,
based upon the physician's assessment of the qualilying
patient's medical history and current medical condition, that
the potential benefits of the medical use ol marijuana would
likely outweigh the healih risks lor the parlicular qualifying
patienl.

NEW SECTION, Sec. 5. PROTECTING QUALIFYING
PATIENTS AND PRIMARY CAREGIVERS.

1. charged with a viotation of state law relaling to
matijuana, any qualilying patient who is engaged in the
medical use of marijuana, or any designated primary
caregiver who assists a qualifying patient in the medical use
ol marijuana, will be deemed lo have established an
alirmalive defense o such charges by proof of his or her
compliance with the requirements provided in this chapter,
Any person meeting the requirements appropriate to his or
her status under this chapter shall be considered o have
engaged in aclivilies permilied by this chapter and shall not
be penalized in any manner, or denied any right or privilege,
for such actions.

2. The qualitying patieni, if eighteen years of age or older,
shall:

(a) Meet all criteria for status as a qualifying patient;

(b} Possess no more marijuana than is necessary for the
pationt's personal, medical use, nol exceading the amount
necessary for a sixty day supply; and

{c} Present his or her valid documeniation to any law
enjorcament official who questions the patient regarding his
or her medical use of marijuana.

3. The qualifying patient, if under eighteen years of age,
shall comply with subsection {2) (a} and {¢) of this section.
However, any possession under subsection (2) {b) of this
aci, as well as any production, acquisilion, and decision as 10
dosage and frequency of use, shall be lhe responsibilily of
\he parent or legal guardiar of the qualifying patient.

4. The designated primary caregiver shall:

{2) Meel alt criteria for stalus as a primaty caregiver {0 a
qualilying patient,

(b} Possess, in combination with and as an agent for the

qualifying patient, no more marijuana than is necessary lor
the patient’s personal, medical use, not exceeding the
amount necessary for a sixty day supply,

{c) Present a copy of the qualilying palienl's valid
docurnentation required by this chapler, as well as gvidence
of designation to acl as primary caregiver by the patient, 10
any law enforcement official requesting such information;

(d} Be prohibited from consuming marijuana chtained for
the persenal, medical use o} the patient for whom the
individual is acting as primary caregiver; and

{c) Be the primary caregiver to only one patient al any one
time.

The dafinitions in this section apply throughout this chapter
unless the context clearly requires otherwise.

1. "Medical use of marijuana” means the production,
possession, of administration ol marijuana, as defined in
RCW 69.50.101(qg), for the exclusive benefil of a qualitying
palient in the treatment of his or her terminal or debilitating
illness.

2. "Primary caregiver’ means a person who:

(a) Is eighteen years of age or older;

(b) I8 responsitle Tor the housing, health, or care of the
patient;

{¢) Has been designated in writing by @ patient to
perform the duties of primary caregiver under s chapler,

3. "Qualifying Patienl” means a person who:

{a} 1s a palient of a physician licensed under chapter
18.71 or 18.57 RCW,

{b} Has been diagrosed by lhat physician as having a
terminal or debilitating medical condition;

{c) Is & resident of the siate of Washington at the time of
such diagnosis;

{d) Has been advised by thal physician aboul the risks
and benelils of the medical use of marijuana; and

{e} Has been advised by that physician that they may
benefit from the medical use of marijuana,

4, “Terminal or Debilitating Medical Condilion” means:

{a) Cancer, human immunodeficiency virus (HIV),
multiple sclerosis, epitepsy or other seizure disorder, of
spasticity disorders; or

(b intraciable pain, limited for the purpose of this
chapter t0 mean pain unrelieved by slandard medical
treatments and medications; of

{c) Glaucoma, either acute or chronic, limited for the
purpose of this chapier to mean increased intraocular
pressure urwelieved by standard treaiments and medica-
tions, or

{dy Any olher medical condition duly apptoved by the
Washinglon state medical qualily assurance board as
directed in this chapter.

5. "Valid Documentation™ means:

(a) A stalement signed by a quaiilying patient’s
physician, or a copy of the qualifying patient's pertinent

18
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COMPLETE TEXT OF

initiative Measure 692
{continued)

medical records, which stales thal, in the physician’s
professional opinion, the potential benefits of the medical
use of marijuana would likely cutweigh the health nisks for a
parlicutar qualifying patient; and

{b) Proo! of Identity such as a Washington state driver's
license or identicard, as defined in RCW 46.20.035.

NEW SECTION. Sec.7. ADDITIONAL PROTECTIONS.

1. The lawful possession or manufacture of medical
matijuana as authorized by this chapter shall not resultin the
forfeiture or seizuie of any properly.

2. No person shali be prosecuted for consliuctive
possession, conspiracy, or any other criminal offense solely
far being in the presence o vieinily of medical marijuana or
its use as authorized by this chapter.

3. The stale shall not be held liable for any delelerious
putcomes from the medical use of marijuana by any
qualifying patient.

________________ Sec. 8.  HESTRICTIONS, AND
LIMITATIONS REGARDING THE MEDICAL USE OF
MARIJUANA.

1. i shall be a misdemeaanoy to use or display medical
mariuana N a manner or place which is open fo the view of
the generat public.

2. Nothing in this chapter requires any health insurance
provider to be liable for any claim for reimbursement for the
medical use of marjuana.

3. Nothing in this chapter requires any physician to
authorize the use of medical marijuana for a patient.

4. Nothing in this chapter requires any accommaodation of
any medical use of marijuana in any place of employment, in
any school bus or on any school grounds, or in any youth
center.

5.1t is & class C felony lo lraudutently produce any record
purporiing 10 be, or tamper with the content of any record for
the purpose of baving H accepled as, valid documenlation
under section 6 (5) (a) of this act,

6. No person shall be entitled 1o claim the alfirmative
defense provided in Seclion 5 of this act for engaging in the
medical use of marijuana in a way that endangers the heailth
or well-being of any person through the use of a motorized
vehicle on a streel, road, or highway.

NEW. SECTION, Sec. 9. ADDITION OF MEDICAL
CONDITIONS.

The Washington state medical qualily assurance board, or
other appropriate agency as designated by the governor,

shall accept lor consideration pelitions submilted by

physicians or patients to add terminal or debilitating
condilions 1o these included in this chapter. In considering
stich petitions, lhe Washinglon slate medical quality
assurance board shall include public notice of, and an
opportunity to commeni in a public hearing upon, such
petilions. The Washington stale medical quality assurance
board shall, afler hearing, approve or deny such petitions
within ohe hundred eighty days of submission. The approval
or denial of such a petition shall ba congidarad & final agency
action, subject to judicial review.

NEW SECTION. Sec, 10. SEVERABILITY.

If any provision of this act or Its application to any person or
circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or
circumstances is nof affected.

NEW SEGTION. Sec. 11. CAPTIONS NOT LAW,

Captions used in this chapter are not any part of the law.

NEW SECTION. Sec. 12.
Sections 1 through 11 of this acl constiluie a new chapler
in Title 63 RCW.

COMPLETE TEXT OF
inftiative Measure 694

AN ACT Relating 1o limiting partial-birth infanticide; add-
ing a new chapter o Title 9A RCW; and prescribing penal-
lies,

BE lTIENACTED BY THE PEOPLE OF THE STATE OF
WASHINGTON:

NEW SECTION, Sec. 1. The sovereign people hereby
find that, in accordance with cusrent scientific evidence, medi-
cal terminology and praclice, and decisions of the Uniled
Slates supreme cour in FRoe v. Wade and other cases:

(1) Pregnancy begins with conception and ends when the
process of birth begins,

{2} The process of birth begins when a living child begins
to exit the uterus or womb by any means and ends when the
child is fully delivered or expelled from the vagina or birth
canal by any means.

{3} Birth is an irreversibie process thal, once begun, wil
inevitably result in the complete delivery or expulsion of an
infant chitd.

{4} Even a living fetus that is prematurely and artificially
exiracted from the uterus or womb inlo the vagina or birth
canal will be born alive i not killed during the process of birth.

(8) Scientifically, medically, and legally, a child In the pro-
cess of birth is no longer a fetus, but an infant.

AR N AMOSRER A
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CERTIFICATION OF ENROLLMENT

ENGROSSED SUBSTITUTE SENATE BILL 6032
Chapter 371, Laws of 2007

Goth Leglslature
2007 Regular Session

MORIJUANA--MEDICAL USE

EFFECTIVE DRTE: 07/22/07

rassed by the Sapats Epcil 20, 2007 CERTEPICATE

YEaS 37 NEYS O
1, Thomas HRosmanp, Secratary af
the Senats af The State £
12

BRAD GWEN ashington, do hexeby cextify that

- - the attached is ENGROSSED
President of the Senate SURSTITUTE SENATE BIDL 6032 as

. . . Da - seesed by the Senats and the Houes
Passed by the Houge april 1, 2007 of Repx;sentatives on  the dates

YERS 68 NRYS 27 hayson set forth.
FRANK CHOPE FHOMAS HOEMANN
speaker of the House of Representatives secretary
rpproved May €, ZOWT, 4:08 n.m | ORAIE
May 10, 2007
CHRIGTING GREGCIRZ secretary of State

Stat Washi
covernor of the State of Washington state of Washington
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ENGROSSED SUBSTITUTE SENATE BILL 6032

LS KECOMMENWDED BY THE CONFERENCE COMMITTER
prased Legislature - 2007 Regular Session
state of Washington 60th Legislature 2007 Regular Session

By Senate Committes on gealbh & Long-Term Care (originally sponsorad
by senators wohl-Walles, McCasling Kline, Regala and Kelaey)

READ FIRST TIME 02/28/07.

1 AN ACT Relating teo medical use of marijuana; amendihy RCW
2 65.51A.005, 69.51a.01C, £9.51A.030, 69,518,040, £9.512.060, and
3 £9.51A,0707 adding a new section to chapter 68,012 RCW; and creating =
4 new section.

3 BE IT ENACTED BY TRHE LECIELATURE OF TRE STRTE COF WASHINGTON:

6 NEW SECTION. Sec. 1. The legislature intends to clarify the law
7 on medical marijuana 3¢ that the lawful wse of this supstance is not
) impaired and medical practitioners are able to exercise thelr best
¢ professional judgment in the deiivery of medical treatment, gualifying

10 patieants may Iully participate in the wadical use of marijuana, and

il designated providers may assist patients iIn the manner provided by this

2 act without fear of state ariminal prosscution, This act is also

13 intended ta provide cilarification to  law enforcement  and fo all

A sarticipants in the suciicial system.
! [ 3 .

15 gec. 2. RCW 69.51R.005 and 1999 ¢ 2 % 2 are =zach amended to read
i6 as follows:

Y The people of Washington atats find thet some patients with
1¢ tepminal or debilitating 1llnesses, ynder their physician's Care, may

p.oi ESSB 5032, 5L
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penefit from the medical use of marijuana. Sowe of the illnesses for
which marijuana sopears to be peneficial include chemotherapy-related
nausea and vomiting in cancer patients: ALDS wasting syndrome; severe
muscle spasms associated with multiple sclercsis and othex spasticity
disordsrs; epilepsy; acute or chronic glaucomas zng sceme forms of
intractabple pain.

The peopla find that humanitarian compassion necessitates that the
decisicn to authorize the medical use of marijuana by patients with
terminal or debilitating illnesses 1s a personal, individual decision,
based upon thair physician's professional medical judgment and
digcretion.

Therefore, the pecple of the state of Washington intend that:

oualifying patiants with terminal or gehilitating illunesses who, in
the judgment of thelr physicians, {{wsazd)) pay nenefit from the
nedical nse of marijuana, shall not be found guilty of a crime under
state law for thair possession and limited use of mariiuana;

parsons who act a5 ( (prineey—cavegivers)) designated providers o
such patients shall also not be found guilty of a crime undey state law
for assisting with the medical uwse of marijuana; and

ot

nysigians alsoe be excanted From tiability and prosecuticn for the
authorization of marijuana nse to gualifying patients for whom, in the
physician's  professicnal  judgment, medical marijuana  wmay  prove

beneiicial,

Sec, 3. ROW 69.51A.010 and 199% ¢ 2 ¥ & are aach amended to reat
as Lollows:

The definitions in thiz section apply throughont this chapter
unless the context clsarly reguires othervwise.

(1) "pesicnated provider' means g pglion Wit

(2} Is eiabteen years of ags or oloder;

(h) Eap heen designated in writing hy_ & patient to serve RS g

desidnated provider wnder this chapier:

(¢} Is  prohibited  from comsiming  mariiuana  obfained for the

parsenal, pedical nse of the patient For whem the individual is_acting

as desicnated provider: and

() Is the desiqnated provider to only one patient at any one tine,
(2) "Medical use of marijuana” means the production, possession, Or

8]

BS5R H032.58L
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adninistration of marijuanz, as defined in RCW 69.50.101(q), for the
sxclusive benefit of a gualifying patient in the treatment of his or
her terminal or Gebilitating 1liness.
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{3} "Qualifying patient" means a person who!

{a} Is a patisnt of a physician licensed under chaptar 15.71 ©
18,57 RCW?

(5) Bas been diagnozsd by that physician as having 2 terminal or

[

debilitating medical condition;

(¢) Ts a resident of the state of Washington at the time of such

diagnosis;

(¢) Has besn advized by that physician about the rizks and benefits
of the medical use of mariiuana; and

(e) %as been advised py that physician that They may Penefit from
the medical use of marijuana.

(¢) “Tarminal or debilitating medical condition® means:

() Cancer, human imunodeficiency vimus (2IV), multiple sclerosis,
epilepsy or eiher seizure disorder, or spasticity disorders: ot

(k) Intractable pailn, limited Zor the purpose ot this chapter to
mean pain unrelieved by standard mediczl treatments and medications: or
(¢) Glancoma, sither acute or ehronic, limited for the purpoess of

this chapter to mean increased intraccular pressure unrelieved by
standard treatments and medicabions; or
() orofm's dlseage  with  debi s1itating  svmptoms  unreiisved by

standard treaimsnha or medications; or
(e) Hevatifis ¢ with depilitating nausga O intractable wain

4 by standard treatments or medications: ox

unrelisve

(f) Diseases, including ancrexisa, which resull in nansea, vemiting,
wastind, anpetite  loss, eramging,  seizures, miscle  spasms, | or
spasticity, when {hese SympLos are unrelieved by standard trgabments

sronsdicabionss o
{q) Any other medical conditian duly approved by the Washington

state medical quality zasurance ({besed reommbesdend) ) somelgsion in

p.o3 ESEBR 6032.3L

PagelOoflS
CP 242



. S

Lo

(oS T &

[P
Ll e B o]

[y
)

o

L Lo

Gy

consultation with the board of ostegpathic medicins and surdgery as

directed in this chapter.
(5) "valid documentation” means:
(2) A ztatement signed by a qualifying patisnt®s physlcian, or &
copy of the dualifying patient's pertinent medical records, which
states that, in the physician's preofessicnal opinion, the ( {potentia:
;

i
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kil s - See-parsiendar-guatifying) ) patient may benefit from the

s
1 O e

medical use of marijuana: {({erd))

(o) Proof of identity such as & Washington state driver's licenpse

&
or identicard, as defined in RCW 46.20.035; and

(cy 3 gopy_of the rhysician statewsnt described in (8) of this

subsection shall have the same Iorge and erviach as Lhe signad original.

sec. 4. RCOW 69.51A.030 and 1992 ¢ 2 s 4 are sach amended to read
as Lollows:

A physician licensed under chapter 18.71 or 18.57 RCW shall be
sycepted from the state's criminal laws and shall not be penalized in
any manner, or denisd any right or privilege, for:

(1} advising a ¢gualifving patient about the risks and benefits of
medical usze of marijuana or that the qualifying patient may benelit

from the medical use of marijuana where such use iz wilthin &
ofessional standard of care or in the individual physician's medical

pr
Judgnent: Qx
(2) Providing a qualifying patient with walld decumentation, basead

history and current medical condition, that the { (potentiat—benofits-of

£e)) medical use of marijuana ((wewdEdiledy airakgh-Ehe-Resddh

g

Zowihe) ) may benefil a particoular qualifying patient.

sac. B. RCW 66.51h,040 and L98% ¢ 2 & 5§ are =ach amended Lo read

as follows: -
(13 If a iaw enforcement officer detzrmines that mariiuans is being

possessed lawfully under the medical mariivans law, the officer may

document the amount of mariiuana, take a representative sapple that ik

large enouch to test, bubt not seize the mariiuana. A law enforgsment

oificey or agency shall not be held eiviily liablie for failure Lo seizg

mariijuans in this clycumstance.
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{Z) If charged with a viclation of state law rzlating to marijuana,
any quaiifying patient who is engaged in the medical use of marijinana,

or any designated { {peimary—oaEagiver) ) provider who assists &

qualifying patient in the medical use of marijuana, will be deemed Lo
have established an affirmative defense to such charges by prool of his
or her compliance with the requirements provided in this chapter. Any
person meeting the requirements zppropriate to nis or her status oander
this chapter shall be somsidersd to have engaged in activities
permitted by this chapier and shall not be penalized in any manner, o
denied any right or privilege, for such actions.

{ (423—The)) (3} A qualifying patient, i sightean years of age of
older, or a gesiconated provider shall:

(5) Mest all criteria for status as & qualifying patient o

dasicanated nrovider;
(b} Possess no more marijuana than is necessary for the patient's

personal, medical use, not sxceeding the amount necessary for & SAKTY-
day supplys and

(¢) Present his or her valid documentation toe any Law enforcement
official who guestions the patisnt or provider regarding his or har
nedical use of marijuana.

( H3)—Thel) (4)_A «uatifying patient, if uwnder sightesn years of
age at _the time he op she 15 alleded to have commitbfed the offense,

shall ((sempiy)) deponstrate compliance with subzection ((439)) (33 (a0
and {¢) of this section. However, any possession under supsection

((4243) (3} {b) of this section, as well as any preduction, acguisition,

&

)
and  deciszion as  to dosage and  frequency O
responsibility of the parent ov iegal guardian of Lhe cualifying

use, shall be the

patient,

LAN .t sz oy iz R BT P, TP Mo WY
= )~—=1r (Sare et PR IS e e T A AT V= b Xt
Lo Fas et - 1,5 n 3o ot gy = Zodr o diy 2 LY Jmumh et e any RN TR S Jo N LT, ') o~
Ty i = T Fept o Catey e — & REAT e iy paa A £ JEa Ty s i L
e om ] A xS wm g ey e d s droe
‘.ik\.n———)’-—A-l— o] i
[T s P PO S e SRR | v e s JER PR
A8l p e L ) phg b-amatwiaye xh] 4 Wpiag ¥ - VRS ) W LA LY 23 Ls‘-j CH LR
g mand ¥ oy yaon P IR YOO PP . . J.z PPN LLR SO,
BTy WG-— PSSR e . o e S ot =G
e o O A SRS Y pi e P R ST Y oy megain b e
PSRRI R T i G T el e R T
R T R
Sy SUEE Ty
L N L O e = 3 A - e B e L oa b A et g ersyyvasan e o 3 g
Loy—Dyrseni—a-sopy—et-the e i A S B waenbat ot
PO RV W ECTNE ~LSE NPT TN O W L W R T R ot el & ENE DWW
L i\l_.n.-,,-'\-& L TR R ks b TRTCTE L L= W e A L Rk el A AT e e - Lo e T
. = . -
e LS55B 5032 .55

Page 12 of 15
CP 244



(5 J~OR U 05

<

o

L W W e W W
L0 B L) F) -

[ei

[ O S S PR~ DU . T + S T S T mom oo = £~
PTGy TS A T 3 SR THTy TR Y G e S LT
qa iy i Ay e eaapebe Py any LIRS
ESI RS TIR - F R e SR 0T ony
£.714 s} RN ORE DR B P, | £y avvonn 23t s PR L RO ) o de o 2 oam o ) £onan .
Ty A ) PR3 e Fammg g e uratt o s b = 2= ] [cmaryr ey geEa YR T e f P Ry B A y Foa o T
Fmm At P R NPT S R ') -, PR T S Y [ Ay PNy fay=
l/C—-.»vllﬂul.—’ EI TR AL Py &, gucey A = Y3 LJ\-\u.J.'.a-.‘.'b =D Wy * ATV - o A W) \—,—-A\:J
PR CETY R NS C LTI ORI S S L L TR 09 )
AT T M 5P § ] = ey Ay j-—-v Lo
oy Tleatlng wardmoaser  ovoasgmerd qpese B T R N T P S S o = R M-t W Y )
L Eor = Er e s | pgep e gy n s THT R Crra e £ RS A < T ] Tk Eertoroey

See. 6. RCW 66G.51n,080 and 1999 ¢ 2 5 8 are szch amended to read

as follows:
(1) Tt shall be a misdemeznor to use or display nzdical marijuanz
iD a manner or place which is open to the view of the general public,

(#) Nothing in this chaplter requires any health insurance providex

1iakle for any claim lor reimbursement for the medical use of
jothing in this chapter requives any phys sician to authorize the
nse of medical marijuana fox a patisnt.

(4) Wothing in this chapter requires any accommoedation of any on-
site medical use of marijvana in any piace of employment, in any school
pus or on any school grounds, ({¢2)} in any youth center, _in_any
correctional facilitv, or smoking medical mapiiuana in any public place
as tnat temm is defined in RCW 70.160.020.

(5) It is a olass € felony to frandulently produce any recoud
purporting to bes, or tamper with the content of any rscord for ihe
valid documantation wnder RCW

purpose of having it acceptad  as,
69,512,010 ((5+)) (&) (a).

(6) No person shall pe entitlied To claim the affivmative defense
provided in RCW §9.512.04C for engaging in the medical uwge of marijuana
in 2 way that endangers the heaith or wel l-being of any persca throwgh
the yse of a motorized vehicle on a street, road, or highway.

L 7. RCW 69.51A.070 and 15%% o Z 8 9 are each amended to read

The Washington state medical gquality ssarance ( (Bearzs

Jeenniasiond)) commission in consultation with the beard of osteopathic

nedicine and surgery, or other appropriate agency as designated by the
shail accept for consideration petitions submitted (&%
ting conditions to

governoy,
pysioians-er-patients)) Lo add terminal or debilita

those included in this chapter. In congidering such petitionz, the
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washingten state medical quality azserance ( (hosrd—Iicommdasient) )
commission in consultation with the hearvd of ostesopatlic medicine and

surgery shali inciuds public notice of, and an opportunity to comment
in a public hearing upon, such petitions. The Washington state medica

quality assurance ( (Board—leommissient) ) commission in consultation
with the beoard of osteopathic wedicine and snrgsry shall, after

hearing, approve or deny such petitions within one hundred eighty days
of submlsaion, The approval or denial of szuch a petition shall be
considered a final agency action, subject to judicial review.

NEW SECTION, Sec. 8, A new section is added to chapter &3.51A ROW
to read as follows:

(1y By July 1, 2008, the department of health shall adopt rules
defining the quantity of mavijuana that could reasonably be presumed to

e & sizty-day supply for qualifving patients: this preswaption may bhe

overcome with evidance of & gualifying patient's necessary medical use.

(2} As uzsed in this chapter, "sixty-day supply® means that amount
of marijuana that qualifying patients would reascnably be expected to
need over a period of sixty days for thely personal medical use.
puring the rule-making process, the department gshall make a good faith
affort to inciude all stakeholders identified in the rule-making
analysis as being impacted by the rule,

(3) The department of health shall gather infermation from medical
and scientific literature, consulting with experts and the public, and
reviewing the best practices of other states regarding access to o an
adequate, safs, conzistent, and secure sHource, inciuding alternative

istribution systems, of medical marijuanaz fox gualifying patients.
The department shali report its findings to the lsgislature by July 1,
2008,
passed by the Senate April 20, 2007.
Pzgsed by the House april 18, 2007,

approvad by the Governor May 8, 2007,
Filed in Office of Sscretary of State May 10, 2007,
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